BFFORE THE BOARD OF TRUSTEES
OF THE CHA’VIPAIGN FIREFIGHTERS? PENSION FU\ID

IN THE MATTER OF THE )
DISABILITY APPLICATION OF: )
ENGINEER .GREGOE,_;'; DOWN, ;
APPLI CANT ;

DECISION AND ORDER

The Board of tees of the Champaign Firefighters® Pension Funél. (“Pension Board™),

pursuant to the provisions of Article 4 of the Illinois Pension Code, 40 --IL%ZS §5/4-101 et seq.,
renders the following Déeision concerning the disability pension appi'i:cation”;of Engineer Gregory
Down (“Applicant™). .

Hearings were held before the Pension Board. Applicant submitted eéf-idene'e- in suppart of
. his claim and was represented by legal counsel, Stephen P, Kelly. I re‘act;ing- its decision, the
Pénsion Board considered:all the testimony that was elicited at the h’e’a’r’ing';md has reviewed all
Exhibits that were.made-;ja ___:rt of the administrative record. ' To ihe extent any ;‘arguments findings,

-and/or conclusions submitted by Applicant.are in accordance with the fi ndmgs conclusions, and

views stated herein, they

ave been adopted, and to the extent they are incons: 1_Stent therewith, they

have been rejected.

I FINDINGS OF FACT

Based upon a prjéﬁon_de_rance of the evidence in the administrative i_record__, the Pension

Board makes the fo%lo_wiﬁgf; findings of fact:

! References to testimony- from the_ transeript of hearing will be cited.as (Te. ). Relen.nces to-relevant exhibiis
from the Administrative Rec vill be cited as' Board Exhibits (Bd. Ex. ) or Applicant Exhrbns (App. Ex. ).




Preliminary Matters :

I On Dt.cember 11,2010, Applicant submitted an appilcatlon fo: disability pension
benefits, seeking line- of duty benefits. (Bd. Ex: #1).

2. Apphcan_t’kwas' 50:years old ar the time of his disability.

3. The A ant began his employment with the City’s Fire Dezpart'mé_n_t on

September 4, 2001, as a probationary appointee, untit September 4, 2002, wheri he becamie a

introduced into evidence {Tr. p. 5"6),

7. Under the City’s job description for the Firefighter/Paramedic position, among

other things, an individu is-required to maintain physical condition appropriate to the

performance of assigne fe! ities of the position. (Bd. Ex. 14 p. 3732).

Applicant’s Injury.

8. On.J'anua&f-QQ-, 2019, Applicant was on duty at the ﬁre.-station'%when the alarm
went off requiiring him to respond ta a residential smoke alammi.. (Tr. 22- '73)
9. Apphcam sllpped on a floor that was just mopped, falling on hlS rtght side. After

getting up, Applicant was able 10 go-on the-emergency-call. (Ti. 22:23),
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10, After retummg to the fire station, Applicant was having i lellE:S WIth his neck, pain
in his right shoulder and hlp, and he was limping when he walked. (Tr. 26- 2?)
11.  Priorto -_t_;hg::-fall onJanuary 29, 2019, Applicant experienced ao problems with his

right shoulder and right hip. (Tr. 27).

12, Applicant was treated by to orthopaedic specialists, Dr. lTohns.?on and Dr. Osuji, for

his right shoulder and t hip, respectively, (Tr. 30-31).

Osuji recommended sutgery for his right hip. (Tr. 33).

16:  On December 9, 2019, Dr. Osuji performed a complete right hxp replacement.

(Tr. 33Y.

17. Folowi 1 1p replacement surgery. Applicant returned to_ph)f_sical therapy and

work hardening prograrn in June of 2020. (Tr. 34).

18,  While going -thro_u_‘g‘h work hardening treatment, Applicant susétain'e_d an umbilical
hernia in August of 2020, ;_E.ilowe_ver, surgery was not recommended. (T, 35).;i

19, Appllcants treating physicians never reteased him te work fuﬂ--duty. Also,
Applicant was never able.'. to fully rehabilitate his injuries with the physical theraplsts and retwn

to work as a firefighter. . (Tr 35- 36).

20.  Applica cks full range of motion in his right shoulder and has pain in hisright

hip precluding him fromcarrymg more than 30-40 pounds up-a flight of -stairé;. (Tr. 38-39).
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Applicant’s Pay Stat’usf_: :
21. Applicant has not worked since February 7. 2019. when he wfas placed on-duty
injury. (Tr. 42),

22. Applican’_f fe_c_eive;d full salary from February of 2019 until Sejatember 9,2021,

(Tr. 42,48-9), |
23. Applicant received Temporary Total Disability (“TTD™) bem{ﬁzs.since'.-s'ept_emb-ex-
10,2021, (Tr. 49), |
24, Regarding Applicani’s pay status, the record was:isupp[emenléd' to inctude his last
pay stub from the City and the pay stub for TTD benefits, (App. Group Ex. I)

The Pension Board

25, Pursuant to Section 5/4-112 of the Hlinois Pension Code, "t’hreé::medical doctors

conducted independent medical evaluations of the Applicant, namely Dr. Geép_rch; Chamk,_ Dr.

Applicant. (Bd. Ex. 16

27. Accordmg to Dr. Charuks report, he concluded “within a reasonable degree of
medical certainty that [Apphcant] is-in fact permanently disabled.” (Bd. Ex. 16 p. 3745).
28.  Based on :hIES evaluation, Dr. Charuk opined the injuries sustamed on January 29,

2019, caused the disabilii

that prevented Applicant from performing hl's-dut{es-. (Bd. Ex. 16).

Dr. Jasper A. Petruéfté‘"i
29.  On August 20 2021, Dr. Petrucci conducted an. mdependem medlcai evaluation

of the Applicant. (Bd. Ew{ l?)




30. Accordi_r_fg’" to Dr. Petrucci’s report, he determined Applicant {Nas permanently
disabled, and the * acnvmes that are-required by a firefighter could put his. rtht total hip
arthroplasty at risk for p0551b!e dislocation and/or injury in the future.” (Bd.; Ex. 17, at 3770).
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3i. D Pet_rl_f_i__c_:-___(_:l opined the incident on January 29,2019, aggravated a pre-existing

condition and .con't"ri_btlté"ﬁ'to the disability. (Bd. Ex. 17, at 3771-72).

10, 2021, Dr. Miguel A. Ramirez conducted an -in%iependent' medical

(Bd. Ex. 19). :

to Dr. Ramirez’s report, Dr. Iiamirez-fodnd. a‘pplicé&h’t 18 dt maximum

medical improvement and. unable to perform the activities required for his fuiliatime duties, (Bd._

Ex, 18, at 3792). .
34, Dr. Raniirez rendered the opinion the injury to Applicant’s r.igiht shoulder and

right hip resulting from the fall on January 29, 2019, caused his permanent disability. (Bd. Ex.

18, at 3792),

ing statement, the Pension Board voted to grant Applicant’s request for

line of duty disability benefits effective September 9,.2021, but subject to _angy offsets for

‘Worker’s Compensation Benefits received from the City. {Tr. 75-76}.

IL. 'ATUTORY PROVISIONS

40 ILCS 514.-105" Permanent Disability.
§4-105b. Permanent Disability. “Permanent disability;™ any- physzcal or mental
disability that (1):¢an be expected to resultin death,  (2) has lasted for’a continuous.
period of not less‘than 12 months, or (3) ¢can be expeued to last for a continuous.
period-of not ]ess than 12 months.

40 ILCS 554-1-1-0__-'-msab1m_y pension - Line of duty

Disabi'lit)_z____.:_ :_ensionf Line-of duty. If a firefighter, as t’h'e"resul_i of sickness,




accident'or inj ury incurred in or resulting from the performance of an act of duty or
“from the cumulative effects of acts of duty, is found, pursuant to Section 4-112, to
be physically or'mentally permanently disabled for service in the: fire. department

so as to render.necessary his or her being placed on disability ‘pénsion, the
firefighter shall bé entitled to a disability pension equal to the greater of (1) 65% of
the monthly salary. attached to the rank held by him or her in the fire department at
the date he'or she-:-:ls removed from the municipality’s fire department. payroll or (2)
the retirement pension that the firefi ighter would be ellglb[e to receive if he or she
retired (but not in uding any automatic annual increase in-that. re_tlrement pension),

ghier shall be considered “on duty” while on any assignment
chief of the fire department, even though away from the
she serves as-a firefighter, if the assignment is re]ated to the fire
of the municipality.

approved: by -
municipality he
protection serv:

month on acco _f each unmamed child less lhan 18 years of age and dcpn,nclent
upon the firefighter for support, either the issue ol the firefighter or legally adopted
he total amount of child's dlsablhty benefit payable to the
ded to-his or ber disability pension, shall not exceed 75% of the
hich the firefighter was receiving at the date of retgrement.

§ 6-110, “Act of duty,”

“Act of duty”: Any act.imposed on-an active fireman by’ the ordiniarices
of-a city, or by the rules or regulations-of its fire department, or any act performed
by an active fireman while on duty, having for its direct purpose the. savmg of the:
life or property of another person.

II.  ANALYSIS O CLAIM

The burden of proviug the entitlement to any kind of disability pension rests with the

applicant, Daily v. Bd. 0 Trustees of the Springfield Police Pension Fund, 251 1. App. 3d 119,

621 N.E.2d 986 (4" Dlst 1993); Wall v. Schaumburg Police Pension Bd., | 78 [1l; App. 3d 438

533 N.E.2d 458 (1* Dist : 989); Evert v. Firefighters' Pension Fumd q’;"Lake-F orest, 180 Ill. App.

3d.656, 536 N.E.2d 143 (‘l_;:I'.S._-_" 1989). Due to their personal knowledge of the 'pafti'cu]ar physical and
emotional demand of the _]()b the members of the pension board are in 1he best pasition to

determme pension quesnons Sanders v. Springfield Police Pension Bd., | ]? Il App. 3d 1087,

445 N.E2d'501 (4% Dist. |




Line-of-Dutv Disability.

Applicant asserted a disability-claim based upon an injury he.sustained to his right shoulder

and right hip on -Janua:" "'9 2019, which he alleged arose out of the course of performing
firefig ighting/paramedic dutles The elements a firefighter must prove in order 1o obtain a line of

duty disability pensmn under Section. 5/4-110 of the Pension Code are as tollows

had e

4. The firefighter is permanently disabled for service in‘the department Closs
v. Board of Trustees, Firemen's Pension Fund of C hicago Hesghrs 132 1L,
App.2d 736, 739 (1* Dist. 1971).
Applicant established he is a firefighter and a member of the City of Cllami?a_ign"s' Firefighters’
Pension Fund. The Pension Board also finds Applicant met his burden of establishing his injury
resulted from an “act of:duty.”
The term “act uty,” as used in Section 4-110 of the Pension Code, is defined. under
Section 6-110 of the Pension Code. Section 6-110 of the Pension Code defines an “act of duty”™

as*[ajny act imposed on;

active fireman by the ordinances of a city, or by th¢ rules or regulations

ofits fire departiment, or any-act performed by an active fireman while on dul'yi_ having for its direct

purpose the saving of the'life or praperty of another person.” Jeusen v, E. D_z-n%dee_'Fire Protection

Dist. Firefighters’ Pension Fund Bd. of Trustees, 362 1lI. App.3d 197,203 (i-_?“d Dist. 2005). In

addition, it is for the Penision Board to determine whether the disability was caused by a covered

act. /d. at 205, The P : _o‘n Board recognizes 4n “act of duty” need not be 5‘the sole or primary

cause of Applicant’s d1sa 1hty Instead, it is sufficient that af * *act of duty is an aggravating,

contributing, or exac.erbat"igfactor Vill. of Oak Park v. Vill. f Oak Purk F :rr.j:ghfem Pension

Bd., 362 ). App.3d 357371 (1** Dist. 2005):




Flere, App]lcant fell while on-duty at the fire station while 1Ls.pondm;: to anemergency call
for a residential smoke: alarm Applicant was.required.to respond to the emergencv call, and in so

doing, he fall onto his nght side injuring his shoulder and hip. Thxs act consntuies an “act ofduty

for purposes o _f._Art;cle--_'"' 'oj the Pension Code.

Further, all meg’f ".'a_l.' professionals agree the January 29, 2019, fali _r_e;su_l ted in Applicant’s

permanent -disabi[i_tyi, ither ‘direetly (right shoulder) or by aggravating a -i:»re_existing condition
(right hip). In this regard, Applicant followed all medical 'recmumend*{tions and completed.
pliysical therapy/work:hardening to retirs to work, reaching maximum _-n;ediéa'] improvement.
However, Applicant is still unable to perform his full-fime duties as-an en g_i-néer. Accord i’ng_-iy._ the.
Pension Board concludes Applicant is permanently disabled as a result ol"an%.-_act of duty.

CONCLUSIONS

- of Trustees of the Champaign F i'reﬁ'g_hters’; Pension Fund has
jurisdiction over this disability claim.
(2)  Applicant is entitled to a “line of duty” disability pension 'Llnﬁer Section 4-110 of

the Pension Code effective September 9, 2021.

(3 A'pplicanﬁ’.:é- disability benefits are subject to an offset in accdrdan(:‘e with Section

4-114.2 of the Pension Code for as long-as he receives worker’s compensation benefits.




BOARD OF TRUSTEES OF CHAMPAIGN
FIREFIGHTERS' PENSIO'\I FUND

President, Ro ger Cruse

qutee Z ach Tlsh

Tmstee Bladley Diel

(20—,

Trustee, Pat Devaney

Trdstee, Gary Ludwig '

DATED: m&% G

THIS IS A FINAL AND APPEALABLE DECISION, THIS DFCIS[ON CAN BE
REVIEWED IN THE CIRCUIT COURT BY FILING A COMPLAINT FOR
ADMINISTRATIVE IEW WITHIN 35 DAYS FROM THE DATE THAT A COPY OF
THIS DECISION WAS SERVED. UPON THE PARTY AFFECTED THEREBY. THE
AFFECTED PARTY ST FILE A COMPLAINT FOR ADMINISTRATIVE REVIEW
WITHIN 35 DAYS FROM THE MAILING DATE OF THIS DEC]SION




 CERTIFICATE OF SERVICE |
1, ﬂ-o 76"@.25 : CQ/M% . being first duly sworn on: | -oath sstates that he

served copies of the: attached Decision and Order, and Certificate of‘ Payment on the

person(s) named beiow by depositing same this 2(; day of szﬂ’ Z ., 2022 in the

U.S. Mail Box at JY]F ;Ha meT PosT 0FRre

(X).CERTIFIED MAIL (X) FIRST CLASS MAIL

TO:

Peorla IL &1

(By First Cla

SUBSCRIBED an_d SWORN

e aa L

OFFICIAL SEAL

NOTARY PUBLIC 0

: BETH L WELDY
NOTARY PUBLIC - STATE OF JLLINOIS

§ MYCOMMSSION EXPIRES 05104724
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| BEFORE THE BOARD OF TRUSTEES
OF THE  CHAMPAIGN FIREFIGHTERS’ PENSION FUND

IN THE MATTER OF THE
DISABILITY APPLICATION OF:

ENGINEER GREGORY DOWN,

CERTIFICATE OF PAYMENT

Pursuant to Dection 4-125 of the THinois Pension Code, 40 ILCS 5/4-101 et

seq., this is to certify t it the Applicant, Engineer Gregory Down, is entltlcd to payment of
a Line of Duty Dtsab ty Pension Benefit effective September 9, 0’71 and equal to 65%

of the salary attached o the rank held by him on his last day of semv:ce less any and all

suspension of duty is $9 935.70.

BOARD OF TRUSTEES OF CHAMPAIGN
FIRE _-IGHTER’

Secretaw

DATE: ﬁ%f ,,Zé, w27
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